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1. FOLLOWING IS ADB GENERAL COUNSEL S REPLY TO QUESTIONS 
RAISED REF A CONCERNING POSSIBLE APPLICATION FOR MEMBERSHIP 
OF MICRONESIA AND OBLIGATIONS WHICH UNITED STATES WOULD BE 
REQUIRED TO ASSUME UNDER ARTICLE 3.3 OF BANK'S ARTICLES OF 
AGREEMENT: 

QUOTE 

1. ARTICLE 3.3 EXPRESSLY CONTEMPLATES THAT THE RESPONSI- 
BILITY ASSUMED BY THE METROPOLITAN STATE UNDER ARTICLE 3.3 
WILL APPLY TO ALL OBLIGATIONS OF THE DEPENDENT TERRITORY 
WHICH ARE INCURRED QUOTE BY REASON OF ADMISSION TO 
MEMBERSHIP IN THE GANK AND ENJOYMENT OF THE BENEFITS 
OF SUCH MEMBERSHIP UNQUOTE ALTHOUGH THIS RESPONSIBILITY 
TERMINATES UPON THE TERROTORY BECOMING RESPONSIBLE FOR 
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ITS OWN INTERNATIONAL RELATIONS, IT IS NOT OTHERWISE 
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LIMITED. I DO NOT BELIEVE THAT THE BANK WOULD BE 
WILLING TO ACCEPT A LIMITATION, IN TERMS OF AMOUNT OR 
OTHERWISE, ON THE METROPOLITAN STATE'S LIABILITY TO 
THE BANK UNDER ITS UNDERTAKING, AND I DOUBT (IN VIEW OF 
THE WORDING OF THE CHARTER PROVISION) THAT THE BANK 
PROPERLY COULD ACCEPT SUCH A LIMITATION. 

2. THIS, AS YOU POINT OUT IN YOUR MEMORANDUM, PRESENTS 

A PROBLEM FOR THE METROPOLITAN STATE, SINCE FEW GOVERN- 
MENTS ARE ANXIOUS TO ACCEPT UNLIMITED FINANCIAL 
LIABILITIES, AND IN MANY CASES THERE ARE INTERNAL LIMI- 
TATIONS UPON THE FINANCIAL OBLIGATIONS WHICH THE 
GOVERNMENT MAY INCUR WITHOUT AUTHORISATION OF THE 
LEGISLATURE. IT IS. HOWEVER, USUALLY POSSIBLE FOR 
THE METROPOLITAN STATE TO RESOLVE THIS PROBLEM, WITHOUT 
DEPARTING FROM THE REQUIREMENTS OF ARTICLE 3.3, BY 
REQUIRING THE DEPENDENT TERRITORY NOT TO INCUR CERTAIN 
SPECIFIED TYPES OF FINANCIAL OBLIGATIONS TO THE BANK, 
WITHOUT ITS CONSENT. BY CONTROLLING THE EXTENT TO 
WHICH SUCH OBLIGATIONS MAY BE INCURRED, THE METROPOLITAN 
STATE CAN, IN EFFECT. CONTROL THE EXTENT OF ITS OWN 
LIABILITY TO THE BANK. 

3. OFTEN, THE CONSTITUTIONAL RELATIONSHIP BETWEEN THE 
STATE AND ITS DEPENDENT TERRITORY MAKES PRIOR CONSENT 
OF THE STATE TO THE INCURRING OF OBLIGATIONS MANDATORY 
IN ANY EVENT. IF NOT, THEN THE MATTER CAN BE DEALT WITH 
IN AN AGREEMENT REACHED BETWEEN THE TWO PARTIES PRIOR 
TO SUBMISSION OF THE APPLICATION AND ITS ACCOMPANYING 
UNDERTAKING TO THE BANK. I SHOULD, HOWEVER, EMPHASIZE 
THAT THE PROCEDURE IS A MATTER WHICH, AS FAR AS 

THE BANK IS CONCERNED, IS ONE TO BE SETTLED BETWEEN THE 
STATE AND ITS TERRITORY. IT WOULD NOT BE REFLECTED IN 
ANY WAY IN THE DOCUMENTS SUBMITTED TO THE BANK UNDER 
ARTICLE 3.3. 

4. 1 SHOULD ALSO NOTE THAT, IN THE CASE OF THE TWO MOST 
IMPORTANT TYPES OF FINANCIAL OBLIGATIONS WHICH MAY BE 
INCURRED BY A DEPENDENT TERRITORY AS A CONSEQUENCE OF 
JOINING THE BANK - SUBSCRIPTIONS TO CAPITAL, AND 
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OBLGATIONS IN RESPECT OF LOANS - THE BANK REQUIRES AS 
A CONDITION OF EFFECTIVENESS THAT A FORMAL CERTIFICATION 
OR OPINION TO BE GIVEN BY THE TERRITORORY (AS BY ALL 
OTHER MEMBERS INCURRING SIMILAR OBLIGATIONS) TO THE 
EFFECT THAT THE OBLIGATION HAS BEEN VALIDLY INCURRED 
IN ACCORDANCE WITH ALL NECESSARY INTERNAL PROCEDURES. 

IF THE NECESSARY PROCEDURES INCLUDE A REQUIREMENT OF 
CONSENT FROM THE METROPOLITAN STATE.THE CERTIFICATION 
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OR OPINION CANNOT BE GIVEN UNLESS AND UNTIL THE 
REQUIRED CONSENT HAS BEEN OBTAINED. 

5. THE PROCEDURE REFERRED TO IN PARAGRAPH 2 HAS BEEN 
ADOPTED BY BOTH AUSTRALIA (IN RESPECT OF PAPUA 
NEW GUINEA) AND THE UNITED KINGDOM (IN RESPECT OF HONG 
KONG, FIJI, THE GILBERT AND ELLICE ISLANDS AND THE 
BRITISH SOLOMON ISLANDS). IN THOSE CASES, I UNDERSTAND, 

A REQUIREMENT OF PRIOR CONSENT TO FINANCIAL OBLIGATIONS 
PROPOSED TO BE INCURRED BY THE TERROTORY HAS ALWAYS BEEN 
A FEATURE OF THE CONSTITUTIONAL RELATIONSHIP BETWEEN 
THE PARTIES, QUITE INDEPENDENT OF THE ISSUES PRESENTED 
BY THE PROPOSED APPLICATION FOR MEMBERSHIP IN THE BANK. 

IT IS BEING CONSIDERED BY THE NEW ZEALAND AUTHORITIES IN 
CONNECTION WITH A POSSIBLE APPLICATION FOR MEMBERSHIP 
OF THE COOK ISLANDS. I MIGHT ADD THAT, IN THE NEW 
ZEALAND CASE, THERE SEEMS TO BE SOME SOUBT AS TO THE 
PROPRIETY OF NEW ZEALAND REQUIRING THE COOK ISLANDS 
TO OBTAIN NEW ZEALAND'S CONSENT BEFORE BORROWING FROM 
OR SUBSCRIBING TO CAPITAL IN THE BANK, SINCE THE COOK 
ISLANDS IS DESCRIBED AS BEING QUOTE A SELF-GOVERNING 
TERRITORY IN FREE ASSOCIATION WITH NEW ZEALAND UNQUOTE. 

WE HAVE INDICATED THAT, FROM THE BANK'S POINT OF VIEW, 

THE DECISION IS ONE WHICH LIES ENTIRELY WITHIN THE SCOPE 
OF RELATIONS BETWEEN NEW ZEALAND AND THE COOK ISLANDS. 

WE HAVE ALSO POINTED OUT, HOWEVER, THAT IF NEW ZEALAND'S 
CONCERN WITH THE CONSTITUTIONAL PROPIETIES INHIBITS IT 
FROM REQUIRING A PRIOR CONSENT PROCEDURE, THEN NEW 
ZEALAND MUST INEVITABLY HAVE A LESS THAN COMPLETE CONTROL 
OVER THE INCURRING OF LIABILITIES FOR WHICH IT WILL BE 
RESPONSIBLE UNDER ITS UNDERTAKING. 

END QUOTE 
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2. PLEASE ADVISE IF FURTHER DETAILS NEEDED. SULLIVAN 
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